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Introduction 

• 42 CFR Part 2 

– Confidentiality of Alcohol and Drug Abuse Records 

– Limited circumstances under which SUD patient 
information may be used, disclosed, or re-
disclosed 

– Much more stringent than HIPAA 

• No treatment, payment or health care operations 
exceptions 

• Majority of disclosures require written consent 
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42 CFR Part 2 

• Part 2 applies to programs that are federally assisted 
– a Part 2 “program” is defined: 

• an individual or entity that holds itself out as 
providing, and provides alcohol or drug abuse diagnosis, treatment 
or referral for treatment. 

• If the provider is an identified unit within a general medical care 
facility, it is a “program” if it holds itself out as 
providing, and provides, alcohol or drug abuse diagnosis, 
treatment or referral for treatment. 

• If the provider consists of medical personnel or other staff in a 
general medical care facility, it is a program if its primary function 
is the provision of alcohol or drug abuse diagnosis, treatment or 
referral for treatment and is identified as such specialized medical 
personnel or other staff within the general medical care facility. 
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42 CFR Part 2 

• Part 2 applies to programs that are federally 
assisted 
– “federally assisted” includes: 

• Authorized, certified, licensed, or registered by the federal 
government 

• Receiving federal funds in any form 
• Granted tax-exempt status by the IRS 
• Allowed tax deductions for contributions by the IRS 
• Authorized to conduct business by the federal government 

– Certified as a Medicare provider 
– Authorized to conduct methadone treatment 
– Registered with the DEA 
– Conducted directly by the federal government 
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42 CFR Part 2 

• Differences between HIPAA and Part 2 

– Re-disclosure 

• HIPAA allows for virtually any re-disclosure following 
authorization 

• Part 2 specifically prohibits re-disclosure by a recipient 
without separate consent 

• Has resulted in exclusion of SUD treatment information 
from HIEs, ACOs, and other integrated care 
environments because cannot adequately segment 
data received from others 
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42 CFR Part 2 

• Differences between HIPAA and Part 2 
– Authorized recipients 

• HIPAA allows for authorization to identify person or 
class of persons to whom the disclosure may be made 

• Part 2 severely restricts recipients to only the name or 
title of the individual or name of the organization to 
whom the disclosure may be made 

• “To whom” restrictions under Part 2 have resulted in 
exclusion from HIEs, ACOs, and other integrated care 
environments because cannot identify all recipients 
that are added in future 
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42 CFR Part 2 

• Differences between HIPAA and Part 2 

– Disclosures for treatment, payment, and health 
care operations 

• HIPAA allows for disclosures for “TPO” without 
authorization 

• Part 2 requires consent for TPO and most other 
disclosures 

• Managed care has difficulty with managing and 
reimbursing for services because of consent obligation 
under Part 2 
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42 CFR Part 2 

• Differences between HIPAA and Part 2 
– Type of information protected 

• HIPAA covers individually identifiable health 
information which is considered protected health 
information 

• Part 2 covers information that would identify 
individuals who either have applied, received 
treatment, or are receiving treatment for SUD 

• SUD treatment facility cannot disclose whether a 
person is or ever has been a patient but can disclose if 
the disclosure would not identify the person as an 
abuser 
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42 CFR Part 2 

• Differences between HIPAA and Part 2 
– Exceptions to authorization/consent 

• In addition to TPO, HIPAA allows for disclosures for several 
purposes without requiring an authorization 

• Part 2 has limited exceptions to consent requirement: 
– Internal program communications 

– Crimes on program premises 

– Child abuse reporting 

– Medical emergencies 

– Valid court orders (following a specific protocol) 

– Audits and evaluations 

– Research activities 
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42 CFR Part 2 

• Differences between HIPAA and Part 2 
– Business Associates 

• HIPAA allows for disclosures to and receipt of PHI by 
business associates that have entered into business 
associate agreement with the covered entities 

• Part 2 allows for disclosures to qualified service 
organizations that have entered into qualified service 
organization agreements with programs 

• Qualified service organizations (“QSO”) are defined 
more restrictively than business associates and require 
additional terms in the agreement 
– Part 2 is silent on “downstream” QSOs 

– QSOs limited to re-disclosure only back to Part 2 program 
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42 CFR Part 2 

• Differences between HIPAA and Part 2 

– Breaches 

• HIPAA has a complex breach notification requirement 

• Part 2 does not specifically require breach notification 

• Generally, the violation of HIPAA’s privacy or security 
obligations is presumed to be a breach.   
– Part 2 violations may not trigger HIPAA breach notification 

requirements 
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42 CFR Part 2 

• Differences between HIPAA and Part 2 

– Enforcement 

• HIPAA is primarily a civil/administrative regulatory 
scheme that is enforced by the Office for Civil Rights 

• Part 2 is primarily a criminal regulatory scheme 
enforced by the Substance Abuse and Mental Health 
Services Administration (“SAMHSA”) 
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42 CFR Part 2 

• Legislative activity 

– Attempts to modify the statutory foundation of 
Part 2 found at 42 USC § 290dd-2 

– HR 2646 sponsored by Rep. Murphy 

• Create exception for ACOs, HIEs, and other integrated 
care settings 

• Potential for alignment with HIPAA 

– September 14th briefing with Congressional staff 

– Potential for additional Congressional activity 
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42 CFR Part 2 

• Proposed revisions to Part 2 
– NPRM published February 9, 2016 in Federal Register 
– Final Rule expected in October 2016 
– Modifies several areas that were causing potential 

barriers to integrated care and patient choice 
• Electronic consent 
• Modification of the “To Whom” consent requirement 
• Slight revision to re-disclosure prohibition 
• Address qualified service organization usage 
• Ease research purposes 
• Ensure ability to address medical emergencies 
• Confront discrimination and stigma concerns 
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42 CFR Part 2 

• Proposed revisions to address the “To Whom” problem by allowing 
the consent to identify: 
– Name of an individual to whom disclosure is to be made;  
– Name of an entity with which the patient has a treating provider 

relationship 
– Name of a third-party payor requiring information for reimbursement 

purposes 
– Name of an entity with which the patient does not have a treating 

provider relationship (i.e., a health information exchange or research 
institution) provided the following is specified:  
• Name of an individual participant  
• Name of an entity participant that has a treating provider relationship with the 

patient 
• General designation of an individual or entity participant(s) or class of 

participants that must be limited to a participant(s) who has a treating 
provider relationship with the patient whose information is being disclosed 
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Mental Health Laws 

• Many states have their own statutes and 
regulations that provide distinct protections 
for mental health information 

• Compliance with state law is above and 
beyond HIPAA 

• Shift in recent years to approach a HIPAA 
standard 
– Allow for exchange of mental health information 

without consent 
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Case #1: The Mandatory Report 

Licensed mental health provider (“MHP”) provides services for patient 
suffering from co-occurring mental health conditions and substance 
use disorders.   
 
Patient has disclosed to MHP that during times of use in the past year, 
she has physically “roughed up” her elderly mother who lives with 
Patient and suffers from advanced Alzheimer’s and limited physical 
mobility.  Patient admits she has caused significant skin tears and a 
dislocated wrist, which she had blamed on her mother’s unsteadiness 
to the family and health providers.   
 
Patient expresses significant remorse for what has happened and 
professes that such actions have only occurred during intoxication and 
asks you not to discuss with anyone – including patient’s family. MHP is 
a mandatory reporter under state law. 
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Case #1: Discussion 

• Does Part 2 apply?  

– Is MHP practicing in a Part 2 program?   

– Are MHP’s services covered under Part 2? 

• Is there an exception under Part 2 for 
disclosure of vulnerable adult abuse? 

• Would the pending amendments to Part 2 
change the analysis? 
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Case #2: Payor Pains 
Patient admits to a non-profit hospital (“Provider”) for in-patient drug detox and 
receives services from the behavioral health department staff psychologist.   
 
Provider is in-network with Patient’s third-party insurance, InsureMe.  During 
the admissions process, Patient executes a valid Part 2 and HIPAA compliant 
written consent for Provider to share all of her medical information with 
InsureMe for the purposes of accessing her in-network benefits and payment of 
her services at Provider.   
 
Unknown to both Patient or Provider, InsureMe has contracted with two 
separate entities for adjudication of certain benefits, UR-R-US and PayClaim.  
Patient discharges with Provider against medical advice, and is not in contact 
with Provider.   Two days after Patient’s departure, UR-R-US, reaches out to 
Provider to perform a utilization review prior to payment of the psychologist 
claims.  PayClaim, has also reached out to Provider for additional records related 
to Patient’s detox in order to process the claims.  
 
Patient is not returning calls from Provider and InsureMe has denied payment 
after information could not be provided with UR-R-US and PayClaim due to lack 
of a Part 2 compliant release. 19 



Case #2: Discussion 

• Does Part 2 apply?  
– Is Provider a Part 2 program? 

– Are detox and mental health services Part 2 
services? 

• Does Part 2 consent to InsureMe extend to 
InsureMe’s contracted utilization review and 
claims processing contractors?   

• Would the pending amendments to Part 2 
change the analysis? 
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Case #3: Break-Out 

Patient admits to an adult non-profit drug and alcohol treatment facility 
(“Provider”) for treatment of his opioid use disorder, but refuses to sign any 
consents for Provider to communicate with Patient’s health care providers, 
family, friends or significant others.   
 
Although there on a “voluntary” basis, Patient is not happy about being in 
treatment.  This was his family’s idea and his “last chance”.  Two weeks after 
admission, Patient’s roommate reports that Patient left the facility about 15 
minutes ago, and left behind the following note: “I don’t want to be in this 
place.  I’m an adult and do whatever I want -- including getting as high as I 
want, when I want.  You do not have my permission to tell anyone that I have 
left.”   
 
Treatment team is very concerned, as opioid users have an extremely high 
risk of death upon relapse.  Patient is not answering cell phone, and a quick 
search of the surrounding area has been unsuccessful. 
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Case #3: Discussion 

• Does Part 2 apply? 

– Is Provider a Part 2 program? 

– Are services provided Part 2 services? 

• Has there been a revocation of any consents?   

• Is there an exception that would allow an 
unauthorized disclosure? 

• Would the pending amendments to Part 2 
change the analysis? 

 
22 



Questions? 

• Gerald “Jud” E. DeLoss 

 

• Jennifer M. Lohse 

– Jlohse@hazeldenbettyford.org 

– 651.213.4920 

23 

mailto:Jlohse@hazeldenbettyford.org

